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IN THE COURT OF THE  SESSIONS JUDGE 

SONITPUR AT TEZPUR 

PRESENT : Sri A.K. Borah, 
   Sessions Judge, 
   Sonitpur, Tezpur. 

 

CRIMINAL APPEAL  NO. 17(S-4) OF 2016  

Md. Sahed Ali,. 
S/o Md. Turav Ali, 
Vill: Gudamghat 
P.S. : Charduar, 

                Dist. Sonitpur (Assam).  …..    Accused/Appellant 
 

-VERSUS-  

 

                State of Assam  

                Miss Rasida Khatoon,   ………… Respondents 

(Represented by Public Prosecutor, Sonitpur, 

Tezpur) 

A P P E A R A N C E 

For the Appellant : Sri P.Ch.Sarmah, Advocate. 

For the Respondents :  Sri H.P. Sedai,  P.P. 

    Sri D. Baruah, Advocate. 

Date of Argument :          14-03-2017   

Date of Judgment :          16-03-2017 .                         

                        

 J U D G M E N T 

1.   This appeal is directed against the Judgment and Order 

dated 21-11-2016 passed by Ld. Assistant Sessions Judge, Sonitpur, 

Tezpur in Sessions case No. 25 of 2015 convicted the accused/appellant 

to under-go Rigorous Imprisonment for five years with a fine of Rs. 

5000/- (five thousand) only i/d SI for five months for offence U/s.376 of 

IPC and sentenced to pay a fine of Rs.3000.00 (Rupees three thousand), 

i/d to undergo Simple Imprisonment for three months for the offence u/s 

341 of the IPC.  
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2.          The fact of the case in brief is that on 25-02-2015 the 

victim filed an FIR before Chariduar Police station stating inter-alia that on 

24-02-2015 at around 11 a.m. accused Sajeda Khatoon called her to her 

house on the pretext of obtaining a signature for subsidy for Rs. 50,000/- 

under a scheme and locked the victim in her house with other accused 

Sahed Ali. Then accused Md. Sahed Ali gagged her and raped her and at 

that time the other accused Sajeda Khatun guarding the door. Musstt 

Anowar Khatun heard the victim’s shouts and came and accused Sajeda 

tried to obstruct her. However, Musstt. Anowar Khatun did see the 

accused Md. Sahed Ali raped the victim. As the matter was supposed to 

be resolved in the village meeting, hence, there was delay in lodging the 

FIR.     

3.    After receipt of the FIR Chariduar police registered a case 

vide Chariduar PS case No.24/15 U/s. 341/109/420/376 of IPC and  after 

completion of investigation the O/C, Chariduar PS filed charge sheet 

against accused persons Musstt Sajeda Khatun u/s 341/109/376 of IPC 

and Md. Sahed Ali showing him as absconder u/s 341/420/376 of IPC. 

 

4.  On being appearance of the accused persons, Ld. Trial 

Court after hearing both the sides framed charge U/s. 341/109/376 of IPC 

against accused Musstt Sajeda Khatun and charge u/s 341/420/376 of 

IPC against the accused Md. Sahed Ali. Particulars of the respective 

charge was read over and explained to the accused persons, to which 

they pleaded not guilty and claimed to be tried.   

 

5.  To substantiate the case, prosecution examined as many 

as seven witnesses. After completion of prosecution evidence the accused 

persons were examined u/s.313 of Cr.P.C. All the evidence appears 

against the accused and the allegation made against the accused are put 

before them for their explanation where they denied the evidence, 

allegation and also declined to give evidence.  

 

6.  After hearing argument put forwarded by the ld. respective 

counsel of both the sides, Ld. Trial Court convicted accused/appellant Md. 
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Sahed Ali to under-go Rigorous Imprisonment for five years with a fine of 

Rs. 5000/- (five thousand) only i/d SI for five months for offence U/s.376 

of IPC and sentenced to pay a fine of Rs.3000.00 (Rupees three 

thousand), i/d to undergo Simple Imprisonment for three months for the 

offence u/s 341 of the IPC. Accused Musstt Sajeda Khatun was acquitted 

from the charge leveled against her.   

7.     Being aggrieved by aforesaid order, the appellant preferred 

this appeal on the following grounds : 

8.   Grounds:-  

i) The learned trial court erred in law as well as in facts 

sentencing and convicting the appellant and did not apply 

judicious mind at the time of inflicting punishment .    

ii) The Judgment of conviction as awarded by the learned 

trial court is bad in law, improper and based on erroneous 

hypothesis. 

iii) The learned trial court miserably failed to consider that the 

sketch map of the place of occurrence was not filed along 

with the chargesheet and same was exhibited by the 

prosecution through the I.O. for which the accused could 

not have opportunity to cross-examine in this regard. 

iv) The learned trial court miserably failed to appreciate the 

evidence of the Medical Officer.  

v) The learned trial court miserably failed to appreciate   the 

conduct of the victim which is clearly reflected in her 

evidence on record.  

vi) The judgment and order passed by learned trial court is 

not sustainable in law, facts and equity and the same is 

liable to be set aside. Therefore, the judgment of 

conviction is required to be set aside.  

 

9.    I have also heard argument put forwarded by ld. counsel 

of both sides. 
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Decision and reasons and reasons for decision: 

   

10.  Learned counsel for the appellant submitted that the Ld. 

Trial Court without considering properly the evidence of the witnesses, 

convicted the accused/appellant on surmise and conjecture. The learned 

trial court failed to appreciate the medical officer, failed to examine the 

learned Magistrate who recorded the statement of the victim u/s 164 

Cr.P.C.  Hence, required to be set aside.  

 

11.  On the other hand, Learned P.P. submitted that the Ld. 

Trial Court rightly convicted the accused by considering the evidence and 

all the materials available in the record, hence conviction may be upheld.   

 

12.  Keeping in mind the rival submissions advanced by learned 

counsels of both the parties, the moot point is to discuss in this appeal is 

that whether the Ld. Trial Court without considering the evidence 

available on the record convicted the accused on conjecture and surmise.  

 

13.  Before parting with the appeal, I would like to mention 

that it would be justified to peruse the evidence available in the records 

since the learned counsel for the appellant strenuously argued that the 

Judgment and order is passed not on evidence available on record by the 

learned trial court.    

  

14.  Before going to detail discussion I would like to see the 

evidence of witnesses.   

 

15.     PW 1 Dr. Bibhanoni Keot, who examined the victim, 

opined that the victim is above 18 years, no sign and symptoms of recent 

sexual intercourse seen at the time of examination and no injury marks 

seen on any part of her body as well as on her private parts.       

 

16.    PW 2 the victim/informant of this case, stated that the 

occurrence took place 6 months ago at about 11 a.m. The incident took 
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place in the house of accused Sajeda. She was called by Sajeda on the 

pretext of requirement of one signature in some documents. Accordingly, 

she went there. She was allowed to sit in the room and Sajeda came out 

from the room. Accused Sahed was inside the room. Then accused by 

opening her clothes forcefully committed raped on her. Though she 

protested but accused gagged her mouth. She fell down in the bed and 

thereafter accused Sahed came out. On being came to know about the 

incident Anowar Khatun came to the place of occurrence and rescued her.  

 In cross-examination she admitted that accused Sajeda is her 

aunty. She is her neighbour. They shared one common court-yard. There 

were many people resided near the place of occurrence and almost all are 

closely related to them. She admitted that there were several quarrels 

took place in between Anowar and accused Sajeda for long time. She did 

not inform the matter to her mother.  

 

17.    PW 3 Anowar Khatun stated that at the relevant time 

accused Sajeda called the victim by stating that an amount of Rs. 

50,000/- is issued in her name. Accordingly, the victim went to the house 

of Sajeda where other accused gagged her mouth and committed 

misdeed to her which she heard. During that time she went to the house 

of Sajeda to bring one tablet where she saw accused gagged the mouth 

of the victim and committed misdeed. She reported the matter to her 

husband.  

  In cross-examination, she admitted that accused Sajeda is 

the aunty of the victim. There were 10/12 houses in the vicinity at the 

place of occurrence where they shared the common court-yard. All are 

their brothers and sisters and close relatives.  

 

18.    PW 4 Babul Ali stated that the incident took place on or 

before 6/7 months ago. In 11 O’clock in the morning while he was at 

home, he was called by the mother of the victim. The mother of the 

victim informed him that while she went out to her works accused Sahed 

Ali committed misdeed to victim. Victim also informed him. 
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  In cross-examination, he admitted that he has not reported 

to police that the victim informed him about the incident. He also 

admitted that he is a supporter of AIUDF and Sahar Ali is the President of 

AAMSU. 

 

19.  PW 5 Saher Ali  stated that the incident took place about 

7/8 months ago in the house of accused Sajeda. At the relevant time he 

went to Tezpur. He was informed by uncle of Rasida over telephone. 

Accused Sahed went to the house of Sajeda as Sajeda enticing the victim 

where accused committed rape on the victim. On his arrival in the 

evening at home, he went to the place of occurrence and came to know 

about the incident from the victim and other local people. He was 

reported by victim that accused Sajeda called her to their house. While 

she entered into the room, Sajeda came out and accused who was in the 

room earlier committed rape on her.  

  In cross-examination, he admitted that there were 10/15 

numbers of people gathered there. The father of Rasida along with his 

5/6 brothers were residing in their respective houses with a common 

court-yard. All the houses are adjacent to each other. All the family 

members of Rasida were residing at Gudamghat where their houses are 

adjacent to each other. In Gudamghat Tiniali there is a Mosque and a 

shop where usually people gathered in the day time. After enquiry the 

matter with the victim, he enquired the uncles of the victim separately. 

They stated that they have not heard any hue and cry neither they stated 

that they have seen the incident. He came to know that there was a long 

dispute between Sajeda and Anowara Khatun.      

 

20.  PW 6 Musstt Rabia Khatun, mother of the victim, stated 

that she knows the accused Sajeda but she do not know the other 

person. The incident took place around one year back when she had gone 

out for work and her daughter was at home. After came back, she came 

to know from the local people that her daughter was called by accused 

Sajeda and taken to her house and told her that she will be given Rs. 

50,000/- to her. Accordingly, her daughter went with Sajeda and then 
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Sahed raped her daughter. Therefore, her daughter lodged an FIR at the 

Thana. At the time of the incident, her daughter was around 18/19 years. 

  In cross-examination she admitted that she has no 

knowledge why Rs. 50,000/- was supposed to be given to her daughter. 

Her daughter did not tell her anything. They and accused Sajeda stay in 

the same campus.        

 

21.  PW 7 Sri Naren Sonowal stated that on 25-02-2015 he was 

Incharge of Chariduar Police station. On that day on receipt of the ejahar 

he took up the investigation of the case. Ext. 2 is the FIR and Ext. 2(1) is 

his signature. He recorded the statement of two witnesses and the victim 

in the Thana. He went to the place of occurrence and  recorded 

statements of other witnesses. Ext. 3 is the sketch map and Ext. 3(1) is 

his signature. The victim was sent for medical examination and also for 

recording her statement u/s 164 Cr.P.C. Subsequently, he collected the 

medical report. Accused Sajeda was arrested, however the other accused 

could not be found and was shown as absconder. As he was transferred 

he handed over the case diary. The chargeheet was submitted by Tilak 

Ch. Rai against accused Sahed Ali u/s 341/420/376 of the IPC and against 

accused Sajeda u/s 341/109/376 of IPC. Ext. 4 is the chargesheet and 

Ext. 4(1) is the signature of Tilak Ch. Rai which is recognized by him.  

  In cross-examination, he admitted that he received the FIR 

on 25-02-2015 at 9.40 p.m.  He went to the place of incident on 26-02-

2015. He further stated that witness Anowara Khatun did not depose to 

him that she had gone to the house of Sajeda for bringing a tablet and 

came to know about the incident and on returning to her house she told 

her husband. Similarly, witness Saher Ali did not depose before him that 

the uncle of Rasida informed him over phone about the incident, 

however, he did not tell that he was called from the village and informed. 

He also did not tell to him that Sajeda enticed her and called her over. He 

also did not tell him that accused Sahed Ali was inside the house of 

accused prior to calling the victim.           
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22.  These much of the evidence of prosecution.  

23.  Learned counsel for the appellant vehemently submitted 

that the prosecution story narrated by the victim is difficult to believe 

since the alleged incident took place at about 11 a.m. broad day light in 

the house of accused Sajeda. There is an ample evidence that the said 

place is thickly populated, resided by members of their own family 

consisting of more than 20/30 people. Besides, there is evidence that 

near the place of occurrence there was a Masjid, where in day time there 

were always huge gathering. If the incident took place definitely some 

might have heard about the shouting of the victim. Despite that though 

the prosecutrix’s version is supported by her aunty PW 3 but there is 

ample evidence that there is a strange relation between them due to 

many quarrels took place. That apart, the statement of said PW 3 is quite 

contrary as she did not state before the I.O. that she went to the house 

of Sajeda to bring tablet. Besides, she heard that accused (whose name is 

not known to her) gagged the mouth of the victim and committed 

misdeed. But her statement is not clear from whom she heard about the 

incident. Therefore, the evidence of PW 3 is not believable. The other 

witnesses were reporting witnesses. Learned counsel for the accused also 

submitted that according to the victim, in the incident she sustained 

injury on her face and leg but the doctor who examined her stated that 

no injury was found on her body or on her private parts. Besides, 

according to the victim, as a result of crash by her nail, accused sustained 

injury on his face and neck where blood was oozing but there is no any 

medical evidence that accused sustained such blood oozing injury on his 

neck and face. Therefore, the victim’s evidence cannot be stated to be a 

reliable, cogent and convincing.  

 

24.  To fortify the argument, learned counsel for the appellant 

has submitted the following case laws : 

  1. 2011 (105) AIC 220 (Supreme Court) 

  2. 2007 (58) AIC 22 (Supreme Court) 

  3. 2015 (148) AIC 807 (Gauhati High Court) 

  4. 2016 (2) GLT 1012 (Gauhati High Court) 
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  5. 2006 (Suppl )GLT 366 

  6. 2012 (5) GLT 58 

  7. 2016 (157) AIC 599 (Jharkhand High Court) 

  8. 1999 (1) GLR 421 (Agartala Bench) 

  9. 2001 AIR SCW 857 

  10. 2000 Crl.L.J. 4683 (Supreme Court). 

   

   I have thoroughly perused the case laws cited by the 

learned counsel for the appellant.  

  This appeal is challenged against the conviction Judgment 

and order u/s 341 and 376 of the IPC.  

   

25.  On the other hand, learned Public Prosecutor submitted 

that the victim’s statement is sufficiently reliable and convincing to convict 

the accused.  

26.  In regard to under Section 376 of the IPC, the law is 

settled that the main evidence in all such cases is that of the victim 

herself. In practice a conviction for rape almost entirely depends on the 

credibility of the woman, so far as the essential ingredients are 

concerned, the other evidence being merely corroborative. It is not 

necessary that there should be independent corroboration of every 

material circumstance in the sense that the independent evidence in the 

case, apart from the testimony of the complainant, should in itself be 

sufficient to sustain conviction. All that is required is that there must be 

some additional evidence rendering it probable that the story of the 

complainant is true and that is reasonable safe to act upon. The evidence, 

no doubt, should not only make it safe to believe that the crime was 

committed but must in some way reasonably connect or tend to connect 

the accused with the crime. Corroboration may be by facts and 

circumstances.  

27.  Now, the question comes how far the evidence of the 

victim is reliable and convincible to convict the accused.   
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28.       According to the prosecutrix, the incident took place at 

about 11 a.m. of broad day light where she was called by accused Sajeda 

on the pretext of requirement of her signature in some documents. 

Accordingly, she went there. She was allowed to sit in the room and 

thereafter Sajeda came out from the room. Accused Sahed was inside the 

room. Then accused by opening her clothes forcefully committed raped 

on her. Though she protested but accused gagged her mouth. She fell 

down in the bed and thereafter accused Sahed came out. On being came 

to know about the incident, Anowar Khatun came to the place of 

occurrence and rescued her. According to the prosecutrix and other 

witnesses, the incident took place in the house of Sajeda which is located 

at a very thickly populated area. There are many houses adjacent to the 

house where the alleged incident took place. Admittedly, Sajeda is the 

aunty of the victim. They lived in same campus but in separate house, 

shared common court-yard. There were many people resides at the place 

of occurrence and almost all of them are closely related to each other. 

There were about 10/12 houses in the vicinity of the place of occurrence. 

There is evidence that during the time of occurrence there were many 

people reside in their respective houses. Learned counsel for the 

appellant submitted that had the victim could have raised alarm definitely 

that has to be heard by any of the neighbours. Since there is a clear 

evidence that there were many houses adjacent to the house where the 

alleged incident took place. Definitely, the alleged incident took place at 

broad day light of about 11 a.m. and there is a clear evidence that the 

area where the place of occurrence is situated at a thickly populated area. 

Even there is a evidence that near the place of occurrence there is a 

Masjid and also a shop. In day time usually there were many people 

gathered. Therefore, the submissions advanced by learned counsel for 

the appellant cannot be ruled out.  

 Secondly, according to the victim, in the incident the victim 

sustained injury on her face and leg but the Doctor who examined the 

victim stated that no injury was found on her body or on her private 

parts. Even the other witnesses PW 3 and her mother (PW 6) nowhere 

stated that they saw aforesaid injury on the victim. It has been held in 
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Babu  1984 Crl.L.J. (NOC) 74 Rajasthan that “ If the victim is 

unwilling to yield to sexual intercourse, she is expected to receive injuries 

on her person. The absence of injuries on the body of the prosecutrix, 

generally, gives rise to an inference that she was consenting party to 

coitus. Where the prosecutrix had received multiple injuries on the 

various parts of her body it indicated that she offered resistance when 

she was subjected to sexual intercourse.  Again the absence of injuries 

either on the accused or on the prosecutrix shows the prosecutrix did not 

resist but absence of injuries is not by itself sufficient to hold that the 

prosecutrix was a consenting party. May be, being frightened, she was 

unnerved or for fear of being assaulting she had not resisted.” 

  In the instant case it is not that she did not sustain injury. 

If the prosecutrix’s statement is believed, she sustained injury on her face 

and leg but neither doctor nor any of the witnesses supported the 

aforesaid injury. Here in the present case there is no evidence that 

accused at a gun point forcefully committed rape on the victim neither 

there is any evidence that she has been gagged or closed her mouth so 

that she cannot speak or shout anything. Had accused forcefully 

committed rape she being the girl of 18 years and above she could have 

raised alarm which can be heard by neighbours but she did not do so.  

  Thirdly, according to victim on being came to know about 

the incident Anowara Khatun came to the place of occurrence and 

rescued her. PW 3 Anowara Khatun on the other hand stated that on 

being came to know about the incident and also to bring one tablet she 

went to the house of Sajeda where she saw accused Sahed gagged the 

mouth of the victim and committed misdeed but PW 3’s statement is 

silent how she came to know about the incident.  

  Fourthly, the statement of PW 3 that she went to bring 

tablet from the house of Sajeda is contradictory as she did not state to 

police that she went to the house of Sajeda to bring tablet while her 

statement was recorded u/s 161 Cr.P.C. 

  Fifthly, another point is to be discussed in the present case 

is that there is an ample evidence of strange relation in between PW 3 

and accused Sajeda due to many quarrels took place, therefore, as 
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submitted by learned counsel for the appellant, it cannot be ruled out that 

due to enmity she might have stated so that she seen the accused in 

gagging the mouth of victim and committed misdeed.  

 

  Sixthly, usually if any such type of incident took place, the 

victim may atleast inform about the incident to her mother. Here in the 

present case neither the statement of the prosecutrix nor the statement 

of her mother (PW 6) stated that the victim informed about the incident 

to her.  

  In view of the aforesaid reasons, here in the present case, 

the statement of only victim cannot be stated to be cogent, reliable and 

convincing to convict the accused in the aforesaid alleged charge.  

 

  Another point raised by learned counsel for the appellant is 

that the learned trial court convicted the accused u/s 341 of the IPC in 

addition u/s 376 of the IPC. Learned trial court sentencing the accused by 

awarding a fine of Rs. 3,000/- (Rupees three thousand only) in default 

Simple Imprisonment for 3 (three) months whereas the punishment 

provided for wrongful restraint i.e. u/s 341 of IPC should be Simple 

Imprisonment for a term which may extent to one month, or with fine 

which may extent to Rs. 500/- (Rupees five hundred only) or with both.  

Therefore, sentencing the accused with a fine of Rs. 3000/- for offence 

u/s 341 of IPC is not according to law. Whatever it may be as discussed 

herein before, the evidence of prosecutrix is not so convincing as to any 

of the alleged offence. Therefore, I think that learned trial court without 

properly considering the evidence and materials of the record come to the 

conclusion by convicting the accused u/s 341 and 376 of the IPC. As 

such, the aforesaid conviction and sentence cannot be sustained in law 

and hence set aside.      

            

29.       In view of the aforesaid discussions and reasons, the 

appeal is allowed on contest. The impugned order and judgment passed 

by learned Assistant Sessions Judge, Sonitpur, Tezpur on 21-11-2016 in 
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Sessions case No. 25 of 2015 is set aside. The accused/appellant is 

acquitted and set him at liberty forthwith.  

   Liabilities of the bail bond is hereby discharged.  

   

30.  Send back the Case record of Sessions Case No. 25 of 2015  

to the learned trial court along with a copy of Judgment. 

   Given under my Hand and Seal of this Court on this the 

16th day of March, 2017. 

 

             (A.K. Borah) 

   SESSIONS JUDGE,   

  SONITPUR: TEZPUR 

 Dictated and corrected by me 

 

 

(A.K. Borah) 

SESSIONS JUDGE, 
SONITPUR :: TEZPUR  
 

   
Dictation taken and transcribed by me:   
 
             
Smt. R. Hazarika, Steno   


